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FOR YOUR PRACTICE

This article is presented in two parts 
as a brief overview of the Massachusetts 
Uniform Probate Code (MUPC). It fol-
lows generally the outline of a � ve-part 
series of seminars by the Probate Law 
Section Council of the Massachusetts 
Bar Association. Attorneys who regularly 
engage in estate planning or administra-
tion are strongly advised to attend this in-
depth series. The next MUPC seminar is 
Nov. 15, and contin-
ues through Feb. 7.

The MUPC be-
comes effective on 
Jan. 2, 2012. The 
law replaces most of 
the statutory provi-
sions controlling the 
probate of estates. 
However, it leaves in 
place our rich body 
of case law. 

Incorporated in the MUPC, but not 
covered by this summary, is Article V 
regarding guardianships and conservator-
ships (The bulk of Article V became ef-
fective in July of 2010. Part 5 of Article V 
incorporates the Massachusetts Durable 
Power of Attorney Act essentially without 
change.) 

Also, given at best short shrift will be 
Article VII of the MUPC. Article VII ties 
together various stray provisions regard-
ing trusts, including jurisdiction, admin-
istration, trustee duties and liabilities, and 
statutory custodianship trusts. With a lit-
tle luck, the Massachusetts Uniform Trust 

Code will soon replace Article VII with 
a much clearer and more robust statutory 
framework.

INFORMAL PROBATE 
AND APPOINTMENT 
PROCEEDINGS

Conceptually, the MUPC offers more 
choices to parties negotiating the probate 
process. It is designed to let the parties 
determine and select the level of judicial 
intervention which they require. In the 
case of simple estates, where there are 
no contested issues, the parties can be in 
an out quickly, with very little judicial 
interference. However, where the issues 
are more complicated, or the matters are 
contested, the parties may select from a 
palette of options, up to a full and entirely 
supervised administration.

Some new terms must be immediately 
addressed. The estate will no longer be 
administered by an executor or admin-
istrator. That position will be � lled by a 
“personal representative.” Similarly, de-
crees will no longer be issued. Replacing 
them are “letters.” 

Informal proceedings may be insti-
tuted as early as seven days after death. 
The procedure involves mailing, on a 
court promulgated form, a notice to those 
persons interested in the estate. In gen-
eral, those persons interested would be 
any devisee under the will, the heirs, any 
person having an equal or greater right to 
appointment, and any personal represen-
tative who has previously been appointed. 
The Petition for Informal Probate itemiz-
es the facts necessary to determine venue 
and jurisdiction, the heirs, the devisees 

and the priority of the petitioner. 
 A “devise” is no longer limited to real 

estate. Article 1-201(10) of the MUPC 
de� nes devise to include both real and 
personal property. 

“Priority” is another new concept. 
As always, a person nominated in a will 
shall be appointed unless he declines or is 
found unsuitable. (If a will names an ex-
ecutor, the presumption will be that per-
son is intended to be the personal repre-
sentative.) However, Article 3-203 of the 
MUPC introduces a strict statutory order 
for the priority of appointments following 
the nominated personal representative.

In order, priority is given to 1) the per-
sonal representative named in the will, 2) 
the surviving spouse who is also a devi-
see, 3) other devisees under the will, 4) 
the surviving spouse who is not a devisee, 
5) other heirs of the decedent and if no 
next of kin, and 6) a public administrator.

A personal representative may be giv-
en the right to nominate a replacement in 
the will. Individuals having levels 2-5 of 
priority may nominate someone to serve 
in their stead. If there is more than one 
person at a given level of priority, all will 
be appointed unless all agree to a differ-
ent arrangement. Of course, the court may 
be asked in formal probate proceedings 
to � nd an individual unsuitable, and the 
judge retains broad discretion in making 
that determination.

Do we need a judge? For informal 
proceedings, the probate and family 
courts will have magistrates. While these 
individuals have not yet been appointed, 
they will presumably come from the ranks 
of the judicial case managers and assis-
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tant judicial case managers. 
In the case of informal proceedings, 

the magistrate will review the petition. If 
the petition appears in order, and the peti-
tion has been � led within three years of 
death, the magistrate will appoint a per-
sonal representative and/or probate the 
will. Within 30 days after the appoint-after the appoint-after
ment of a personal representative and/or 
the probate of the will, the petitioner must 
publish once in a newspaper designated 
by the register of probate. That’s it — no 
formal court hearing. 

FORMAL ADMINISTRATION
Formal administration will be sought 

where the petitioner expects problems 
administering the estate, where there are 
irregularities which the magistrate deter-
mines require judicial review, or where 
some contest develops. In case of for-
mal administration, any previously ap-
pointed personal representative continues 
to serve, unless and until removed by the 
probate judge.

However, the personal repre-
sentative may not continue to make 
distributions after receipt of notice of for-
mal proceedings. Formal proceedings will 
address the panoply of contested matters 
which might normally be addressed, in-
cluding determination of any issue related 
to the determination of the validity of the 
will, the ability of the personal represen-
tative to serve, or any breaches of � du-
ciary duty by the personal representative. 

VOLUNTARY 
ADMINISTRATION 
OF SMALL ESTATES

MUPC Section 3-1201 provides for 
the inexpensive administration of small 
estates. This is very similar to the prior 
voluntary administration statute. While a 
voluntary personal representative is ap-
pointed, this is not a true probate action. 
The will is accepted by the court 

My husband is a fairly suc-
cessful 60-year-old attorney 
who has been smoking mari-
juana since he was in college. 
Though you hear that this drug 

often reduces motivation, it did not pre-
vent him from attaining a partnership po-
sition at a � ne law � rm. He used it only on 
weekends until the last few years, but now 
it’s multiple times per day, both alone and 
with some of his old boomer buddies.

I don’t really mind if he is stoned 
when working in our garden or playing 
poker with his friends, but when with me 
he goes into himself and becomes more 
distant from me, such that I feel alone 
in the evenings, even though he is there. 
When we’re in a social situation (such as 
a recent multi-couple ski lodge event, or a 
cruise we took in June), he becomes “ad-
venturous,” sometimes leaving me won-
dering where he is, or � irting with other 
women, or boring people with long, self-
involved tales — all things he wouldn’t do 
when not high.

Sometimes I think, “He’s entitled to 
do what he wants at this age, and it isn’t 
so bad.” Other times, I get angry, resent-
ing that I have a different husband from 
the one I signed on for, and I worry that 
in some way, his drug use will undermine 
his career and our plans. Do I consider 
him addicted or just enjoying himself?

Marijuana, like no other sub-
stance, tends to create these 
situations of vagueness and 
ambiguity, partly because 
the negative consequences of 

use are usually so much less tangible and 
frightening than they are for, say, alcohol, 
cocaine or heroin. Negative consequences 
are not only a key part of a diagnosis of 
substance dependence, but are the primary 
source of motivation for change.

Now that possession of less than an 
ounce does not carry criminal penalties in 
Massachusetts, even potential legal effects 
are less negative. Because of the fuzziness 
of this picture, daily users may be less like-
ly to see a problem, and often their family 
members may � nd themselves in the posi-
tion of uncertainty that you describe.

It sounds as if there is at least one 
problematic consequence of your hus-
band’s relationship with marijuana  — it 
has diminished your experience of close-
ness and connection in the marriage. It 
also sounds as if it exacerbates a tendency 
toward narcissistic behaviors with others, 
such as those you describe in social situ-
ations.

The impact of his marijuana use on 
the quality of his legal work during re-
cent years is an unknown, and might be 
less noticeable at his stage of career than 
if he were a young associate. Some stud-

ies suggest that the weakening of memory 
and new learning that we all may face with 
aging is exacerbated by chronic exposure 
to THC, the active ingredient in marijuana. 
Older adults (even though we do under-
stand that “60 is the new 40”) may also be 
concerned about potential effects on car-
diovascular, respiratory and immunologic 
systems (although research in these areas 
is not yet considered conclusive.)

In seeking whether to consider some-
one “addicted,” in addition to the issue 
of continued use despite negative conse-
quences, other questions to ask would be:

• How central (consuming of time, en-
ergy, etc) has this behavior become in 
the person’s life with a corresponding 
reduction in other interests?

• How able is he to sustain limited sub-
stance without creeping back up to in-
creased amount and frequency?

• How comfortably can he function 
without the substance?

Ultimately, your task is to assess your your task is to assess your your
own feelings and needs, decide what you 
can live with (including your husband’s 
apparent unconcern with the impact of his 
marijuana use on you), and consider what 
your life would be like if you separated 
from him. (Although the prospect of sepa-
ration may grab his attention, threatening 
or commencing separation as a ploy to 
in� uence him is rarely helpful in the long 

run; it should only be raised if you are seri-
ous about it for your own reasons.)

While no one can give you a simple 
answer to your dilemma, there are coun-
selors and support groups that may be 
helpful in reaching your own conclusions. 
You might begin the process by coming in 
to discuss the situation in more detail with 
one of the LCL clinicians (as always, with 
con� dentiality and at no cost). �

Questions quoted are either actual letters/e-mails 
or paraphrased and disguised concerns expressed by 
individuals seeking assistance from Lawyers Concerned 
for Lawyers.

Questions for LCL may be mailed to LCL, 31 Milk St., 
Suite 810, Boston, MA 02109; e-mailed to email@
lclma.org or called in to (617) 482-9600. LCL’s 
licensed clinicians will respond in confi dence. Visit LCL 
online at www.lclma.org.
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Q. A.
Husband’s marijuana use is an addiction, wife fears
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