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Working with
Lawyers Facing
Stressful
Circumstances




Look at it This Way

* Ethically, it is professional misconduct to engage in
conduct thatis prejudicial to the administration of justice.
(Mass. R. Prof. C. 8.4(d))

* Inthe most challenging practice areas, you are dealing with
the most sensitive parts of a person’s life.
* Relationship bonds
* ldentity
* Financial wellbeing
* Failing to take care will negatively impact the administration
of justice by impeding;
* Client relationships
* Client outcomes
* Orderly resolution of the matters
* Lawyer’s business interests
* Lawyer’s professional interests




Challenging
Communications at
the Heart of the Legal
Profession

* Ethical obligation to keep a client reasonably
informed (MRPC 1.4)

Prompt
Client’s objectives
Comply with reasonable requests

* Ethical obligation to abide by a client’s
decisions concerning the objectives of
representation (MRPC 1.2)

Reasonable limits on scope
Not counsel or assistin criminal or fraudulent
conduct

* Ethical communication about money (MRPC
1.5(b) and 1.15)

Basis or rate and expenses
Collecting a retainer
Billing




Challenging
Communications at
the Heart of the Legal
Trade (cont'd.)

* Ethicaltermination of the
relationship (MRPC 1.6 and 1.16)
* Lawyer will commit a Rule violation
* Lawyer’s capacity
* Lawyer’s services are terminated

 Ethical Communication with the
court (MRPC 3.1, 3.3, 8.4(c) and
8.4(d)
*  Truthful

* Correcting misrepresentations
* Not misusing the court as a resource




How Do We
Draw the Line?

* Where in the process is the
tension, conflict, different
perspective felt?

e Counsel

* Litigant

* [ssueinthecase
* Third party

* Adjunct relationship (Firm/business
structure or culture)

* What are the relevant standards,
Rules, and Regulations to address
the tension, conflict, or difference?




COULD IT
BE...?

We all have narratives about the way
things should be and feel discomfort
when thing show up differently...How
do you know something is “wrong” or
“not quite right”?

Ways discomfort shows up:
* Label
* Distance (physical or emotional)

* Course Correction (force physical
and emotional)

But what if...?

THIS IS TRUTH

pase consider this betfore talking/typing



There is Another
Piece of the Puzzle

* Physical Ability
* Cognitive Ability
* Learned beliefs
* |dentity

* Nervous System Regulation




Physical abilities




Physical Abilities

Physical abilities can have a significant impact on a lawyer's decision-making in
several ways:

Energy Levels: Good physical health typically means higher energy levels, which can
improve concentration and cognitive functioning. This can lead to more alert and
accurate decision-making.

Stress Management: Physicalfithess can enhance the body's ability to manage
stress. Lawyers in good physical shape may be better equipped to handle the
pressures of the job, leading to clearer thinking and better decisions under pressure.

Fatigue: Physical limitations that lead to fatigue can impair cognitive functions such as
memory, attention, and problem-solving, making it harder for lawyers to consider all
aspects of adecision thoroughly.

Overall Well-being: Physical health can influence mental well-being. Chronic pain or
health issues can lead to distraction and frustration, potentially affecting a lawyer's
ability to make sound decisions.




Coghitive Ability

* Intellectual capacity
* Emotional Intelligence

* Neurodiversity




Intellectual

Capacity

Overall, intellectual capacity is essential for effective decision-making, as it underpins a
lawyer’s ability to analyze, strategize, and execute legal actions efficiently.

1. Analytical Skills: Higher intellectual capacity enables lawyers to effectively analyze
complex legal issues, identify relevant facts, and apply legal principles, leading to
well-reasoned decisions.

2. Problem-Solving: A strong intellectual foundation allows lawyers to generate
innovative solutions and strategies for their clients, especially in challenging or
unique cases.

3. Information Processing: The ability to quickly understand and synthesize large
volumes of information is crucial for making timely and accurate decisions in a fast-
paced legal environment.

4. Judgment and Reasoning: Good intellectual capacity aids in evaluating different
perspectives and potential outcomes, leading to more balanced and objective
decision-making.

5. Adaptability: An agile mind allows lawyers to adapt to new information or changing
circumstances, which is vital in dynamic legal cases.

o



Emotional
Intelligence:

EQ

“The capacity to be aware of, control, and express
one's emotions, and to handle interpersonal
relationships judiciously and empathetically.”

- Oxford Dictionary

Emotional intelligence supports balanced,
empathetic, and strategic decision-making,
enhancing a lawyer's effectiveness and client
satisfaction.




Emotional
Intelligence

. Self-Awareness: Lawyers with high emotional intelligence

are better able to recognize and understand their own
emotions, which helps them maintain composure and
clarity when making decisions, even under pressure.

. Empathy: Being able to understand and consider the

emotions of clients, colleagues, and opposing parties
allows lawyers to make decisions that are more
considerate and effective in negotiations and client
relations.

. Social Skills: Emotional intelligence enhances

communication and interpersonal skills, enabling lawyers
to build strong relationships and trust, which can be
critical when persuading others or collaborating on
complex cases.

. Conflict Resolution: Lawyers with high emotional
intelligence are often better at managing conflicts and
finding mutually acceptable solutions, which can be
beneficialin litigation or mediation settings.




Neurodiversity

Neurodiversity, which refers to the natural variations in human
brain function and behavioral traits, can impact a lawyer's
decision-making in several ways:

. Unique Perspectives: Lawyers who are neurodiverse may approach problems

and situations from unique angles, offering innovative solutions and different
viewpoints that enhance decision-making processes.

. Attention to Detail: Certain neurodiverse traits, such as those associated with

autism, can include a strong attention to detail and a high level of focus, which
can be advantageous in analyzing complex legal information.

. Creativity: Neurodiverse individuals often have the ability to think outside the

box, providing creative and unconventional approaches to legal challenges and
strategy development.

. Challenge with Traditional Structures: Some neurodiverse lawyers might find

traditional work environments or methods challenging, potentially impacting
decision-making if adjustments like flexible work arrangements or alternative
communication methods aren't available.

. Adaptation and Resilience: Navigating a world not always designed with

neurodiversity in mind can foster adaptation and resilience, equipping
neurodiverse lawyers to handle unexpected changes or stressors effectively in
their decision-making.



Learned
Beliefs

Perfectionism: Lawyers with beliefs centered on the need for
perfection may experience heightened stress when things
don’t go as planned, leading to burnout or anxiety.

Work-Life Balance: Beliefs about work as a primary source
of identity or success can lead to overextension and difficulty
in achieving work-life balance, increasing stress.

External locus of control: the belief that external forces,
rather than one's own actions can leave lawyers feeling
powerless

Resilience: Lawyers who believe in their ability to cope with
challenges are likely to experience less stress, as they view
setbacks as opportunities for growth rather than

insurmountable obstacles.




Definitions

* Culture: cultivated behavior; that 1s a group’s learned,
accumulated experience which is socially transmitted, or
more briefly, behavior through social learning.

* Race: any one of the groups that humans are often divided
into based on physical traits regarded as common among
people of shared ancestry.

* Ethnicity: a social group that shares a common and
distinctive culture, religion, language, or the like

* |ldentity: encompasses the memories, experiences,
relationships, and values that create one’s sense of self.




INTERSECTIONALITY
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Nervous system regulation

Regulating one's nervous system is a dynamic skill that lawyers can actively develop and
control, offering distinct advantages in decision-making compared to relatively more
fixed traits like intelligence, beliefs, and even physical health to some degree.

Nervous system regulation can be practiced and refined through techniques such as
mindfulness, breath work, and grounding exercises. This ongoing development
empowers lawyers to manage their physiological and emotional responses proactively.







What is the vagas
herve?

* The vagus nerveis the main
parasympathetic nerve in our body. It
controls involuntary function of our heart
rate, digestion, and immune system. It
helps keep these areas functioning
normally and calmly.

Spinal cord

Vagus Nerve

* 20% of vagas nerve fibers are the ones that
regulate the heart, lungs, digestion, glands,
inflammation by providing information from
the brain DOWN to the organs (efferent
nerves)

Vagus Nerve

Spinal cord

* 80% of vagas nerve fibers carry
interoceptive messages from the body up
to the brain BOTTOM-UP (afferent nerves)



Understanding the autonomic N DORSALVAGUS) ?SEQTT'SSJJ;?&%“S?\F
nervous system: What is the vagas
nerve?

* Itis the 10th cranial nerve, meaning it
starts in the brain and makes its way down
to different parts of our body and organs.

* There are two sides to this vagus nerve,
the dorsal (back) and the ventral (front).

* Researcher and psychologist Stephen
Porges became interested in the vagas
nerve and introduced a new way of
understanding our nervous system, The
polyvagal theory.




What is the Polyvagal theory?

* Focuses on how humans have .
a biological need for Lot
connection and wired-in

[
| |
survival responses. m [_]
Parasympathetic Sympathetic

* The three evolutionary stages .
involved in the development of ' '
our autonomic nervous l Porsal Vagal \ l Ventral Vagal \
system.




Nested Evolutionary Relation of Three
Pathways

Ventral Vagal

Social engagement 200 million years ago

Sympathetic Nervous
System

Mobilization 400 million years ago

Dorsal Vagal

Immobilization 500 million years ago



Neuroception: Internal
surveillance system

In polyvagal theory, Dr. Porges describes the process in
which our neural circuits read cues of danger in our
environment as neuroception. “In this moment, am I
safe or in danger?”

Through this process of neuroception, we are
experiencing the world in a way in which we are
involuntarily scanning situations and people to
determine if they are safe or dangerous.

What is important about this concept of neuroception is
that our responses to stress are often happening prior to
the higher brain centers becoming aware of what is
going on.

Whether we feel safe or feel threatened is a perception
that often happens outside of our conscious awareness,
yet our bodies are responding and bringing the energy
needed to manage the situation effectively.




Deep Breathing
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Whatis
Neuroception?

The vagus nerve is of particular interest around
the process of neuroception. In the process of
neuroception, both sides of our vagus nerve
can be stimulated.

The ventral side responds to cues of safety in
our environment and interactions. It supports
feelings of physical safety and safe emotional
connection to others in our social environment.

The dorsal side responds to cues of danger. It
pulls us away from connection, out of
awareness, and into a state of self-protection

When there is a neuroceptive mismatch, it can
lead to inability to calm defense systems or
inability to active systems in a risky
environment.




Emotions and
polyvagal theory

According to polyvagal theory, the two systems
(dorsal vagal and ventral vagal) are in constant
dialogue. When everything runs normally, there is
a bidirectional flow of energy and information, and
the two work in harmony (Bridges & Porges, 2015).

However, when there is a problem and we feel
threatened that flow changes, and we engage our
primary survival mechanism — fight or flight — and
are primed for action (Bridges & Porges, 2015).

The goal is not to always be in a state of ventral
vagal regulation but to be able to flexibly navigate
moving down and back up the hierarchy.




* Once a threat has passed, our bodies should
g0 back to baseline but sometimes can
remain 1n a state of perceived danger, with
defenses engaged, and we experience

Emotions, prolonged stress and anxiety.

Trauma. and * When someone has experienced trauma,
( particularly in experiences where they were
left immobilized, their ability to scan their

Polyvagal
theOry environment for danger cues can become
skewed.

* For those who have experienced trauma, a '
danger cue can move them directly to ,
immobilization.

P 4




Emotions, Trauma, and
Polyvagal theory

Polyvagal theory has led to a more holistic approach
to nervous system regulation that considers the
physiological aspects of a person's experience,
particularly when addressing trauma and anxiety,
with a focus on strategies to promote a sense of
safety and connection through the vagus nerve.




Polyvagal tools to
manage stress

Attunement - What do | need to
support nervous system regulation?

* Physical (breathing, somatic
practices)

 Emotional (creating a sense of
safety)

« Communication (active listening,
setting boundaries)




Skills for Best Ethical
Practices

e Learn How to Have Hard Conversations
e Learn How to Set Boundaries

* Invest in Knowledge of Relevant Areas of Law



Skills for Moving From
Unethical Conduct to Best
Practices

* Ability to Have Hard Conversations
* Ability to Seek and Get Clarity

* Ability to Implement Productive Strategies



Skills for Moving from Ethical
Error to Best Practices

* Ability to Have Hard Conversations
* Ability to Take Responsibility
* Ability to Thoughtfully Problem Solve




Scenario:
Immigration Court

Lawyers in court with a client from El Salvador who is facing deportation,
and the government represents to the immigration judge that the clientis a
member of infamous MS13 gang because the client has been seen wearing
known gang clothing including a black hoodie.

Before turning to you as counsel for the client, the judge makes a remark
that suggests agreement with the government’s argument that the client
may in fact be a gang member.



Scenario:

Immigration Court

What feelings
does this
arouse”?

What sensations
do you notice in
the body?

What
beliefs/thoughts
are present




Tools for legal
professionals

Polyvagal informed practices



THE TWO SIDES OF THE VAGAL BRAKE

one side engages to slow the heart, the PO lyva ga l to O lS to

other releases to accelerate the heart

manage stress: The
vagal brake

» Efficiently increases and decreases
releases to he a rt rate

engagesto = ' accelerate

4
fesraces Reottzcly f  Wediviate * Brings mobilization without a move
into a sympathetic fight and flight
survival response

e Supports the ability to move
between action and calm

* Access and utilize resources that
tones the nervous system, activating
the regulating pathways of the
ventral vagal state, creating physical
and psychological resilience.




Breathing
tools




Breathing as the
doorway

* Breathing has both a voluntary and
involuntary component

* By changing our breathing pattern, we can
change the information that is being sent to

the brain via the vagal nerve

* The brain listens to the information from the
vagal nerve and can lead to changes in our
thoughts and emotions




Breathing — Using a breath map

Ventral Vagal Full, deep, easy, steady, slow, long, calming, filling,
even

Sympathetic Sharp, short, fast, loud, forced, irregular, fiery,
gasping

Dorsal vagal Shallow, silent, difficulty filling, weak, depleting.



Coherent or paced
breathing

Paced breathing can help balance the autonomic
nervous system which supports a sense of
calmness, connectedness, and stress resiliency.




Coherent Breathing

* Equalinhalation and exhalation

* Three to six breaths per minute (a count of 4 for
each inhale & each exhale)

* Gently in and out of the nose




Physical benefits of
= coherent breathing

Cingulate gyrus

Parasympathetic NS rﬁfb{*\ - Sympathetic NS
(“rest and digest") ,& : (“fight or flight”)
v y—— Hppocsmous * Decreased levels of stress hormones
Slow
e * Optimizes heart rate variability (the variation in time

intervals between heartbeats) which is an indicator of
heart health

» Decreased heart rate . » Increased heart rate ° Lowe r b lo Od pl’eSS ure

« Bronchial constriction Bronchial dilatation

| * Enhanced respiratory function (improved lung capacity;

oxygenation of the blood)
* Improved immune function by reducing stress
* Improved sleep

* Decreased pain



Emotional benefits of coherent breathing

X
)4; Soothe and Relax:

@ Slowed paced breathing reduce overactivity in the limbic system of the
brain.

This can help with regulating emotions like anxiety and anger.



Cognitive benefits of coherent breathing

Increase alertness and focus

* Paced breathing helpsto increase activity
in the prefrontal cortex.

* This can help to increase alertness,
attention, and focus

How breathing influences the brain

Prefrontal cortex

Amygdala

Hippocampus

Cognition/emotion

Olfaction

Vagus nerve

SOURCE: ADAPTED FROM S. ASHHAD ET AL / AR NEUROSCIENCE 2022 KNOWABLE MAGAZINE



After Polyvagal Practice

What if any changes

do you notice in your

thoughts, feelings,
and sensations?

How would this
Impact how you
would respond?
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